PRIVATE INTERNATIONAL LAW

LECTURE TWENTY-ONE

International Construction Dispute Resolution
DRBs under the auspices of the DRBF

THE AIMS OF THIS LECTURE ARE:
To examine :-

i) what dispute review boards seek to achieve,
ii) the common mechanics of all forms of DRB process and
iii) the impact that differing outcomes have on the process and its effectiveness in different socio-

economic conditions.

THE OBJECTIVE OF THIS LECTURE IS:
To enable the student to reach a considered opinion as to which models of DRB are most suitable for use on
different types of project, reflecting local jurisdictional factors.!

INTRODUCTION

Dispute Review Boards (DRB) were developed in the United States, as a response to the need to find a better
way to prevent / settle disputes in the underground construction industry. From early inception to the
present time, Dispute Review Boards have evolved into an effective and efficient mechanism for both the
prevention and if necessary, the settlement of disputes between Government employers and Prime
Contractors on major government infrastructure development contracts such as highways, railroads, airports
and government buildings including hospitals and schools in the US and beyond.

The Dispute Review Board Manual,?> produced in 1996 provides the only definitive guide to the operation of
DRB'’s to date. The authors and many of the contributors, early DRB pioneers and practitioners, formed the
Dispute Review Board Foundation? (DRBF) in 1996. The DRBF is a non-profit corporation dedicated to the
resolution of construction disputes through the use of DRBs and to the furtherance of the DRB concept.

The DRBF has now changed its name to the Dispute Resolution Board Foundation and has almost 500
members spread over 30 countries world wide. Reflecting the Foundation’s change of title and the focus on
the resolution of and not the mere review of disputes, the term Dispute Resolution Board is used here in
preference to the term Dispute Review Board. The goals of the DRBF are :

. Education

° Public awareness

. Networking

° Maintenance of a DRB database

. Member & training directories

o International presence

. Newsletter, specifications & other publications

For a consideration of the potential use of DRBs in the UK see Steven John, DRBs in the Context of UK Construction.

www.nadr.co.uk/articles

2 Matyas, RM., A.A. Mathews, RJ. Smith and P.E.Sperry. Construction Dispute Review Board Manual, McGraw-Hill, 1996. Note that
the 2nd edition is due to be published in October 2003. This article draws heavily on DRBF guidelines and specifications.

3 See http://www.DRBF.org DRBF 6100 Southcentre Blvd. Suite 115 Seattle, WA 98188-2441 USA
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LECTURE TWENTY-ONE

HISTORY OF DRBs

The first official use of a DRB was made by the Colorado Department of Highways on the second bore of the
Eisenhower Tunnel project after the financial disaster encountered on the first bore between 1968 and 1974.
In the contract documents for the second bore, the Colorado Department of Highways required a review
board to make non-binding recommendations concerning disputes that arose during the course of the
project. Although organization of the board was not required to be done until it was needed, the parties
agreed to organize the board from the beginning of the project and the board operated without much
guidance concerning process.

Following the successful use of the DRB on the second bore project, the Colorado Department of Highways
used DRBs on the electrical and finish work on the tunnel, two later tunnel contracts and two large bridge
projects. The process was also used in 1980 in the El Cajon Hydroelectric Project in Honduras, the Mt. Baker
Ridge Highway Tunnel in Seattle, for the approaches to the tunnel and for the Chambers Creek Tunnel
project in Tacoma, Washington. Boston’s Central Artery Project, Cal Trans, and the Florida and Washington
DOTs continue to use DRBs on all large projects as well as the Southern Nevada Water Authority. The Dallas
Area Rapid Transit District will have DRBs on the Garland and North Lines, which are now starting to bid.
Five mega-projects (over $ US 1 billion) with DRBs are currently under construction around the world.

In addition to the increasing usage of DRBs, the construction industry has seen the use of DRBs spread from
tunnel projects to all types of construction, and from large, complex projects to small, relatively simple
projects.

GLOBAL USE OF DRBs

Dispute Resolution/Review Boards have been successfully used outside the USA, in particular in relation to
the development of the Hong Kong Airport and are now routinely used in international construction
contracts on FIDIC terms. In England DRBs are currently in use on over 20 projects including the new
Channel Rail link. DRB’s have been adapted to regulate relationships between the Government and Public
Finance Contractors under the PPFI initiatives, whereby the contractor finances the development rather than
being paid to build the facility and subsequently operates the resultant infra-structure development as a
business venture to recoup investment costs. The DRB remains active both during the construction and
concession/operation stages, with necessary changes to membership of the board as circumstances require.
The new Athens Airport represents such a collaboration between a German Company and the Greek
Government and the refurbishment of Amman Airport likewise involved a collaboration between a French
Company and the Jordanian Government. The World Bank mandates Dispute Review Board dispute
avoidance and settlement mechanisms on all new World Bank financed construction contracts, contracting
on FIDIC terms.

DRBs - AN EVOLVING CONCEPT

The processes employed by DRBs have evolved over an extended period of time. The original architects of
the process had no model to follow and had to “make it up” as they went along. The process evolved to
fulfil perceived needs, namely to prevent disputes arising and if and when a dispute materialised, to resolve
it principally through consultation with a fallback advisory process utilizing industry experts in the event
that case managed consultation failed to end the dispute. The advisory process is essentially non-legal,
contemporaneous and non-adversarial, leading to an expeditious and cost effective resolution of the dispute.

Whilst the DRBF has worked tirelessly to develop the DRB process, providing reasoned guidelines as to
what it proposes are best practice, with severe warnings about the proven dangers of deviating from the
DRBF recommended rules, even the DRBF recognises that the domestic US and international construction
industry requirements are not the same. A number of variations of dispute review board process* are now
available, with the most significant variations pertaining to outcome, mainly to address concerns about the
value of non-binding, evidentially admissible recommendations in overseas jurisdictions. There is no
consensus as to which, if any, of the models is the most effective. It is likely that different models offer both
advantages and disadvantages. This lecture analsyses the respective advantages and disadvantages of DRBs
with differing outcomes.

4 Many of the variations are neither recommended nor approved by the DRBF.
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WHAT IS A DRBF DRB ?

The Board is a panel of three construction industry experienced (mainly drawn from civil engineers,
architects and contractors), respected, impartial reviewers.

The parties, i.e. the Employer/Developer and the Main Contractor / Prime, each appoint a board
member. The board members jointly recommend a third member for appointment / approval by the
parties. The board then appoints one of the members as the chair, which may be, but does not have to be,
the third member appointed.

The Board is (ideally) organized before construction begins

The Board is provided with contract documents

The Board becomes familiar with the project and the participants

The Board meets with the owner/contractor representatives on regular site visit
The Board encourages resolution of disputes at job level

The Board hold hearings and makes non-binding recommendations which are admissible as evidence

HOW A DRBF DRB IS ORGANISED

The Owner evaluates the applicability of using a DRB for the proposed project

The Owner decides to use DRB

The Owner includes DRB specifications and a 3-party agreement in the bidding documents
After the contract has been awarded each party nominates one member to the board

The parties approve each other's nominee

The first two members are provided with the contract documents

The first two members then select a third member to the board

Both parties approve third member

The third member receives the contract documents

Three-party agreement is signed by all concerned (Owner/Prime & board members)

Organizational meetings held to establish how the board will operate and to draw up a time table for
meetings.

DRBF DRB RESPONSIBILITIES

To schedule, hold and attend periodic site-visits — followed by general meeting and discussion with
party representatives — maintenance of record of proceedings - often followed up by a site report.

To keep abreast of activities and developments
To encourage resolution of disputes by parties

When a dispute is referred to it, to conduct a hearing, complete deliberations and prepare a timely
recommendation

© C.H..Spurin 2006
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WHAT DISPUTE RESOLUTION BOARDS SEEK TO ACHIEVE
The purposes of the DRB process, according to the DRBF, are to :-

1 Identify problems in advance and provide an informal mechanism for solving issues before they
develop into disputes.

Identification of problems : Regular site visits are scheduled into the DRB program. The full board,
accompanied by representatives of both parties (but not lawyers), tours the site at the commencement of the
program and at regular intervals thereafter, followed by an informal board meeting. The board has to take
care to ensure that it is not separated or addressed by one party alone without the presence of the other
representative. The board is advised of progress on the aspects of the program visited and of any difficulties
that have arisen and how these are being addressed. The visits often result in problems being identified and
recognised by both parties and frequently arrangements are immediately put in place to address the issues
thereby preventing them from developing into disputes. The board can instigate discussions by inquiring
about aspects of the work which are not raised directly by the parties.

The informal mechanism : The role of the board in all of this is very much hands off and investigatory only.
The board does not, under the DRBF model, fulfil a mediation role. Where a board attends partnering
meetings, it merely observes but does not take part in discussions, though the board may put forward issues
for the partners to discuss. A strict requirement of the DRBF is that the board does not discuss or
recommend construction WAYS AND MEANS or concur with the opinion of either representative on
appropriate construction practice. Rather the board acts as a catalyst for discussions between the parties.

The board has to tread a very fine line here to ensure that it does not engage in an advisory role. Any
recommendation or endorsement of the views of either party could subsequently jeopardise the impartiality
of the board if it is subsequently called upon to settle a dispute.

It is inevitable that the board will become privy to information during site visits and by being present during
discussions between the representatives that a tribunal would not ordinarily become aware of in the absence
of express disclosure by the parties during the course of a trial. This does not appear to have caused any
problems in the US, but in the light of the Glencot’® ruling in the UK, the contract language providing for a
DRB in the UK should perhaps contain an express reference to the potential risk to justice inherent in the
prior knowledge of a tribunal of facts and events which may not be expressly pleaded by either party
coupled with an agreement by the parties to accept to undertake that risk.

Some analogy may be drawn here to the modern case management role played by judges and increasingly
by adjudicators and arbitrators. During case management meetings it is not unknown for the
judge/arbitrator to provide the parties with an indication as to how they feel about the respective strengths
and weaknesses of the case before them and how they are leaning. However, it is absolutely essential to
make it clear that nothing has yet been decided and that the board is still open to persuasion. This enables
the parties to concentrate on relevant issues but also has a very strong coercive element to it.

The absence of lawyers at this stage should encourage the parties to consider practical as opposed to legal
solutions to their problems. The objective is inter-party co-operation in the informal resolution of problems
rather than an adversarial forum for third party dispute resolution. Thus, the board acts as a conversational
orchestrator, the chairperson(s) conductor(s) of a symphonic dispute dialogue, delicately balancing the
power of the voices to induce a harmonious outcome.

2 Provide a mechanism for the settlement of on-going construction disputes, involving the assistance
of an independent panel of industry experts.

In the event that the parties fail to broker an informal resolution of a dispute either party may refer that
dispute to the board. The board will schedule a hearing, inviting both parties to file statements of claim,
defence and counterclaim (if any) in advance. At the hearing each party will be afforded the opportunity to
present their case and challenge the other party. Whilst the attendance of lawyers is discouraged, it is normal
for lawyers to attend and advise the parties, but the lawyers do not act as advocates. The parties make their
own presentations. The aim is to make the process as informal and non-adversarial as possible.

5 Glencot Development and Design Co. Ltd v Ben Barrett & Son (Contractors) Ltd [2001]BLR 207. TCC
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Under the classic DRBF model the board then retires and produces an advisory opinion. Whilst a unanimous
opinion is preferable, a majority opinion is permitted. The parties receive the opinion or opinions as soon as
possible but preferably within two weeks of the hearing. Statistics indicate that in excess of 98.8% of cases
the parties have accepted the opinion and implemented the recommendations of the board. The advisory
opinion is admissible in evidence in the event of subsequent litigation of the dispute and to date, it would
appear that US judges have always adopted the advisory opinions in their judgements so that no advisory
opinion has as yet been successfully challenged in court.

3 Minimise the cost to the industry traditionally arising out of the litigation of disputes.

The first bore of the Eisenhower Tunnel Project resulted in a financial litigation disaster for all concerned. By
contrast it appears that no major litigation has arisen out of any project utilizing a DRB in the US. Whilst the
costs of initiating and maintaining a DRB are not inconsiderable, they pale into insignificance compared to
the legal costs involved in litigation and thus, there is an assumption that the use of DRBs is cost effective.
Clearly DRBs minimize the risk of a disputes proceeding to litigation.

4 Provide a speedy mechanism that prevents damage to the interests of both parties.

The DRB mechanism is designed to both prevent disputes occurring and further to identify and resolve
disputes within a four to six week timescale. This is very much on par with the adjudication process used in
the UK. There is little disagreement with the view that the speedy resolution of disputes is advantageous to
all concerned and prevents further damage to their interests.

5 Preserve the working relationship between the parties.

The informal settlement stage is expressly aimed at preserving working relationships. The non-adversarial
nature of board hearings is more conducive to the maintenance of relationships than adjudication,
arbitration or litigation, particularly since adoption of the advisory opinion is consensual.

6 Keep disputes out of the public arena as much as possible.

The DRB process, in common with mediation, adjudication and arbitration is a private matter, but of course,
if the opinion is not accepted then any subsequent litigation would put the matter into the public arena.

7 Provide industry informed solutions to disputes.

The appointed members of the board are likely to be architects or civil engineers, the traditional construction
industry professionals in the US. Unlike the UK quantity surveyors in the US do not enjoy the same level of
professional status and recognition. Increasingly the chair, the third person appointed by the appointees is
often, but not necessarily, a construction lawyer chosen for the ability to administer the process and
formulate the opinion.
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COMMON MECHANICS OF DRBF DRB PROCESSES
. The dispute resolution process is provided for in the contract.

This is not mandatory and the parties can agree to initiate a DRB after the event, though in the absence of a
contractual provision they are unlikely to do so. DRBs are mandated for public projects in a number of States
in the US.

= A five way contract is established between each member and the parties and between members.

The contract governs not only relationships between the parties but also the duties of the board members to
each other and to the parties.6

= The board is appointed before work commences.

This is a matter of best practice. The identification and prevention role of a DRB is lost if a DRB is only
appointed after a dispute has arisen.

. Board members are supplied with all necessary documentation in advance.

The appointed board members will receive the documentation and make their joint selection of the chair on
the basis of the nature of the project as disclosed by the documentation. It is essential that the board gets up
to speed on the project before meeting if it is to fulfil its functions effectively.

. The board meets on a regular basis, is updated by the parties on progress during site visits and
provides both informal and formal facilities for the settlement of disputes as they arise.

The identification and prevention role of the DRB is dependent upon regular meetings and statistics indicate
that infrequent boards result in a higher incidence of dispute board hearings. Because DRB costs are paid in
arrears after the event, there is a temptation to try and save money by not convening regular meetings.
Clearly, if the result is extended DRB hearings then avoiding meetings is not in fact cost effective. A
commitment to regular meetings is therefore highly desirable.

. The board ceases to exist when the project is completed.

Given the fact that many disputes do not arise until after a project is completed and frequently involve
disputed final accounts this is a rather strange rule. Outside the US it is common for the board to cease upon
settlement of the final account, though there is a case for the board to continue in existence to deal with any
subsequent disputes arising prior to the ending of the limitation period for claims. The rule however may
acknowledge that the non-judicial and non-legal nature of the board means that it is not best suited for
purely legal argumentation.

. Lawyers play a less significant role than in arbitration and litigation. The objective is for the
parties to set out their views in a non-legal manner whenever possible.

This is clearly the case in the US. However, in the Dispute Arbitral Board model used outside the US lawyers
play a far more significant role.

. The board is party appointed, one from either side and the third by the appointees. The objective is
to achieve a balanced board with wide but differing expertise.

It is possible for an outside organisation to appoint the board, but the DRBF does not offer this service,
merely providing a list of DRBF qualified persons and leaving it to the parties to make their own selection.
This may change following complaints that some DRBF members have undertaken excessive workloads and
a quota system may be introduced in the future.

. Majority outcomes are permitted.
Unanimous outcomes are the norm but majority recommendations are permitted. However, since both the
majority and minority opinions are admissible in subsequent litigation proceedings the publication of the

minority opinion is not universally accepted as being beneficial to the process, since it undermines the
authority of the majority recommendation.

6 See p12 below regarding sub-contractors
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. The parties share the costs equally.

There is no concept of costs following the event, which reduces the risk of a party pursuing a dispute to the
bitter end, simply because having spent so much on the dispute to date, the party cannot take the risk of
settling if their remains an outside chance of recovering costs.

. Members are paid on an equal, pro-rata basis.

Members are paid for their time and input on an hourly basis. Since the chairman is likely to spend more
time on administration and report writing than the other members, this ensures that the chairman’s efforts
are fully rewarded.

. Either party can refer a dispute to the board.

As with adjudication or arbitration, since the DRB acts as a pre-requisite to litigation, either party can make a
reference and not simply a claimant.

. All members are neutral and serve both parties equally and fairly.

This mirrors the rules about the role of party appointed members of arbitral tribunals which has been widely
canvassed elsewhere, and thus will not be discussed further here.

. Only the full board (never a part board) meets, particularly on site visits. The board never meets with
parties without inviting both parties to attend. The board will not meet with a single party without
the permission of the other party. (see above)

. All communications are shared with all other parties and members. Wherever possible telephone
conferencing is used to avoid any perception of bias and to obviate allegations of breach of due
process.

Written communications to individual board members are no problem since the board member can copy
and circulate the communication to the other party and the other board members. The greatest problem
arises out of casual meetings and in particular private telephone calls to individual board members. Casual
meetings should be terminated promptly but politely without any engagement in discussions. Likewise,
with telephone calls, the board member should ascertain if something needs urgent discussion then arrange
for a return conference call involving all three members. It was a failure to follow these prescriptions that
resulted in Mr Casey, a board member being lawfully dismissed by his appointing party in L.A. County
Metropolitan Transportation Authority.” Mr Casey also made the mistake of advising that he had prejudged
a case that had not yet been fully presented to the board.

. Members may not receive payments in cash or kind from one party.
This includes free transportation and accommodation.
= Members are absolved from any personal or professional liability arising out of DRB activities.

As with arbitrators and adjudicators this ensures that members do not avoid making difficult decisions for
fear of upsetting a party and incurring the risk of litigation. This does not however prevent a court as in LA
CMTA v Shea-Kiewitt-Kenny from removing a member for breach of due process, but prevents an action for
professional negligence.

7 Los Angeles County Metropolitan Transportation Authority v Shea-Kiewit-Kenny 97 C.D.O.S. 8960 California CA
© C.H..Spurin 2006
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POTENTIAL BARRIERS TO THE USE OF DRBs

o Departure from traditional practices

There is always a reluctance towards trying something new. Education as to the proven benefits of DRBs is
essential to its future growth. Resistance will be reduced as newcomers to the industry are exposed to the
concept during training. The provision of DRB clauses as alternatives in standard form contracts such as
FIDIC helps to give the process credibility. Statutory provisions mandating DRBs have had a similar impact
on the use of DRBs in the us to the HGCRA in respect of adjudication in the UK.

. DRBs do not add value

In common with the establishment of partnering arrangements and the use of insurance, the DRB involves
expenditure to prevent something happening. Adopting a DRB requires a pro-active rather than reactive
approach. The key to promoting the use of a DRB lies in terms of securing the stable doors before rather than
after the horse has bolted. It is better to spend a little to save a lot. The DRB is an investment.

o DRBs impose their own concepts of fairness and equity

This is an understandable though unjustified fear. Firstly, the process is about helping the parties to identify
and solve their own problems. Secondly, the board does not deal with WAYS AND MEANS then the
problem is reduced. Finally, having an experienced third party available to make a recommendation is in
fact usual and traditional to the industry, as seen by the common use of arbitration and contract
administration.

o DRBs promote claims
DRBs promote the early identification of problems and their early resolution. The small number of
references of disputes to the board indicates that rather than promote claims, DRBs reduce claims and court
action is virtually unknown.

J Lack of qualification and potential for bias

The question of judicial / legal qualifications is raised equally in respect of adjudication and to a lesser extent
in respect of arbitration. Increasingly, the chair tends today to be legally qualified. However, most
experienced DRB panellists will have had considerable construction contract experience.

The bias issue is similar to that in respect of the party appointed arbitral panel. The duty of all three
panellists is to the project not to their appointing party and the existence of the third party provides a final
check against bias. The biggest danger is that during the early stages of a board, before any dispute arises,
that ill will might develop between one party and the board. It is thus essential that the board acts in an open
and independent manner at all times, providing equal access to the board to both parties during joint
sessions and never engages in private communications with either party.

o Lack of project-specific knowledge

If this objection is to have any credence whatsoever, then a fortiori all other processes will be even less
connected to the project, since this is the only process where the board becomes intimately associated with
the project from inception through to completion.

. Prolongation of claims process

As with adjudication and arbitration, the fear is that the DRB provides yet another level of dispute resolution
between the commencement of a claim and its final resolution by the courts. The reality is that a claim is
unlikely to be settled judicially in less than two years whereas a DRB will normally bring a matter to a
conclusion within six weeks. If the claim does go to court, the maximum prolongation is a mere six weeks.

J Prejudice resulting from disclosure

This relates back to the Glencot issue and whilst a real issue, is one which the parties have to consider and
either decide to undertake or reject. It is both a strength and a weakness, depending on one’s viewpoint and
is thus either acceptable or objectionable.

o Promotion of acrimony and posturing

This is a real possibility if the board lacks the necessary inter-personnel skills. However, the non-adversarial
nature of board proceedings should assist in limiting acrimonious relations between the parties and reduce
the potential for posturing.
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. Lack of legal procedures and standards

The central remit of all the new wave dispute resolution processes, be it adjudication, fast track arbitration,
paper only arbitration, mediation, conciliation and the DRB is trade off between the cost and time involved
in fully fledged judicial type processes against a light legal touch, with minimum legal procedures and
standards. Essentially all lean towards a quick, dirty rough form of justice rather than a “Rolls Royce”
product. The proof of the pudding is in the eating and to date it would appear that client satisfaction with
the product is high. Adverse judicial comment on the process is distinctly lacking at the present time.

COMPARISION OF DRBs TO OTHER THIRD PARTY PROCESSES

J Tends to promote bilateral agreement
Whilst it is commonly stated that up to 97% of all civil cases settle before trial, the value of the DRB is that
even less cases are submitted to the board and virtually none have gone to trial to date.

o Facilitates positive relations
Many of the parties using DRBs are repeat contractual players. The main Prime Contractors appear to
successfully bid for further work indicating a high degree of

o Facilitates open communications
The principal purpose of the site visit is to get the parties to talk to each other at the job face, in an informal
manner.

o Facilitates trust and cooperation
Open communication and the early disclosure, discussion of issues prevents the feeling that the other party
has things to hide and thus promotes trust and cooperation in reaching solutions.

o Minimizes aggregation of claims

As with adjudication the aim of the DRB is to identify problems as they arise and deal with them
incrementally, avoiding multi-faceted legal claims at the end of the project.

o Minimizes posturing

The convening of a hearing is a last resort, so with no gallery to play to, opportunities for posturing are

reduced. The fact that the parties speak for themselves rather than legal representatives further encourages
plain, straight forward dialogue as opposed to skill fully drafted presentations.

J Encourages identification, evaluation and dealing with claims in a prompt business-like manner /
leading to early identification, analysis, and resolution

The site visit provides the ideal medium for identifying problems and instant evaluation by the parties

followed by practical solutions, before the lawyers can get involved and start to explore legal loop holes,

justifications and exceptions, thereby avoiding obtuse legal technicalities.
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BENEFITS OF USING THE DRB PROCESS

o High resolution rate
DRBEF Statistical Database - Cost Savings (as of September, 2002)
o Total projects (since 1988) 920
o Total value of projects $US73.4 billion
o Disputes settled 1125
o Acceptance rate 97.6%

Only 26 disputes have gone unsettled.
“The DRB process appears to be effective in assisting in the resolution of disputes, leading to more tiemely completion
of projects, reduced cost overrunns, and avoidance of claims. Utilizing DRBs on larger projects can serve to motivate
greater cooperation between parties resulting in fewer unresolbed claims and a reduced litigation potential.” 8

o Provides an impartial forum

The main difference between the DRB and other forms of ADR is that the parties have a considerable lead in
time to any dispute, during which the impartiality of the board can be nurtured and reinforces, resulting in a
high degree of confidence by the parties in the impartiality of the board. The Los Angeles County
Metropolitan Transportation Authority v Shea-Kiewit-Kenny case is the only known example to date of an
allegation of impartiality against a DRB. The track record compares very favourable with adjudication and
arbitration.

o Provides informal and rational basis for resolution (political cover)

A major barrier to negotiated settlements is that management is often unwilling to make any concessions or
accept responsibility for problems since they may be held to account for unjustifiable losses. The formal and
even the informal advice of the board provides managers with justification for both concessions and
payouts. This is particularly so for managers in the public sector who might otherwise be exposed to adverse
public political comment.

o Parties are normally predisposed to DRB proceedings

The parties usually find it easier and more comfortable to discuss matters themselves with fellow
construction professionals then they would setting out their stall to lawyers or even having their case put for
them by lawyers.

o Reduces transactional costs & legal and consulting fees

The average rate for a DRB member is £1,000 per day, resulting in a fee of approximately £3,000 per site visit
plus expenses. Since much of the attendance costs of the parties on a standard basis would be spent in
management processes in any case the uplift cost is minimal. Whilst an adjudication or arbitration would
only result in costs if a dispute occurs, the DRB will involve in a minimum fixed cost expenditure, dispute or
no dispute. However, in the event of a dispute, compared to the costs of litigation, the marginal costs of a
DRB dealing with a claim represents a potential for significant savings, particularly since legal
representation costs for a half or one day hearing and even the preparation for it are likely to be relatively
modest. Hearing time is reduced because the board is already up to speed with what is going on on-site.

o Reduces lost productivity time
As with adjudication, a six week turn around on a dispute ensures that a site will not be put on hold for any
significant period of time awaiting a decision.

. Better informed decisions

Decisions are likely to be better informed, firstly because the board will already be up to speed with site
activity and contract documentation and secondly because the board is composed of industry experts rather
than legally trained judges with no industry experience. The viewing of project/issues concurrent with
construction of the project is the greatest benefit of the DRB process and sets it apart from other ADR
processes.

8 The Office of Inspector General for the Florida DOT. Audit report of DRBs active during the calendar years 2000 and 2001. The
objective was to evaluate the performance of DRBs and assess their effectiveness in resolving disputes.
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o Lower bids because of lower bid risk premium

As time goes by, the proven track record of dispute free programs has resulted in a lowering of premiums,
which in turn facilitates competitive bidding which does not have to factor in a percentage to cover the risk
of additional expense and delay associated with disruptive disputes.

THE NINE ESSENTIAL ELEMENTS OF A DRB ACCORDING TO THE DRBF

The principal developmental work on DRBs has been carried out in the US with the majority of DRBs being
used on public projects. The DRBF stages regular consultation events with its members, collating
information about DRB practice and gradually refining the process on the basis of local experience. The DRB
has made little impact on private work, possibly because most large projects are carried out in the public
sector. Whilst the DRBF continues to experiment with variations on the process, the following are deemed to
be essential for domestic DRBs :-

All three members of the DRB are neutral and subject to the approval of both parties

All members sign a Three-Party Agreement obligating them to serve both parties equally and fairly
The fees and expenses of the DRB members are shared equally by the parties

The DRB is organized when work begins, before there are any disputes

The DRB keeps abreast of job developments by means of relevant documentation and regular site visits
Either party can refer a dispute to the DRB

Once a dispute is referred, an informal but comprehensive hearing is convened promptly

® N o Ok LD

The written recommendations of the DRB are not binding on either party but are admissible as evidence,
to the extent permitted by law, in case of later arbitration or litigation.

9. The members are absolved from any personal or professional liability arising from their DRB activities.

It should be noted that these basic essential requirements are quite terse and are not filled with restrictive
detail and are thus open to quite broad interpretation.’

Fees : No guideline is provided at 3 as to what amounts to reasonable fees and expenses. Some DRBs are
paid travel and accommodation expenses but others are not, which limits the pool of members that can be
viably appointed to local practitioners. In international DRBs members are often paid not only travel
expenses but also for the time involved.

Financing the DRB : There is no definition at 5 of what “regular site meetings” means. Clearly, there is a
need for flexibility and the number of site meetings required and their regularity is likely to vary from
project to project. However, unless a fixed minimum budget is established at the outset, whereby the board
is remunerated perhaps through a retainer, there may be a temptation for the parties to keep visits to a
minimum in order to save money.

Procedure : Rule 4 provides no guidelines as to procedure merely requiring the DRB to be “organised” at
the outset. How a hearing is organised is therefore very much a matter for the board in consultation with the
parties during initial meetings when the powers and regulations should be drawn up and agreed. This
reflects the notion of “party autonomy” central to the Arbitration Act 1996 and puts the parties in charge of
practice and procedure. Nonetheless, the parties are likely to be highly reliant on the board for advice as to
what is desirable. This emphasises the need for the board to contain at least one experienced member.
Procedures should be both informal but comprehensive in line with the requirements of due process.

Outcomes : The US experience on the value of non-binding but admissible written recommendations has not
been replicated outside the jurisdiction. Non-binding mediation, non-binding conciliation and even non-
binding consultation reports have been attempted in the UK but they are not that common in the
construction industry. In the UK the immediately enforceable, temporarily binding adjudication process has

9 Matyas, R.M., A.A. Mathews, R.J. Smith and P.E.Sperry. Construction Dispute Review Board Manual, McGraw-Hill, 1996.
10 Appendix A : The Dispute Review Board Administration and Practice Workshop : DRB Guide Specifications p32 provides some
additional advisory information on best practice. Sample Clauses and Guidelines are contained in the Chairing Workshop Manual.
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become a central feature of the construction industry dispute settlement process, frequently reinforced by a
fall back arbitral provision to provide final determination where necessary. On the international scene
arbitration remains the principle dispute resolution process used by the industry, though the FIDIC contract
provides a Dispute Arbitration Board facility. The intended outcomes therefore provides the most significant
point of variation between US and over-seas DRB practice. However, once the outcomes change, then some
variation in procedure must necessarily follow from that change of outcomes.

SUB-CONTRACTORS AND THE DRB"

Whilst the relationship between prime and subcontractor is often critical to the success of a project,
traditionally sub-contractors are not parties to the DRB process. Some success has been achieved in
incorporating DRB processes into sub-contracts.'? The two problems with doing so are related :-

Firstly, to the fact that relative to the whole project individual sub-contractor presence is limited, which
means that whilst the developer/prime have time to establish a firm relationship with the board, the same is
not true of many sub-contractors who may be less inclined to devote time to site visits by the board. The
same problem is evident with sub-contractor / partnering relationships. The board may have to make many
short visits to a number of sub-contractors during a single visit resulting in a loss of focus and little
opportunity for building relationships.

Secondly, the DRB fixed costs are marginal compared to the value of the main contract. It is less easy to
justify such expenditure in respect of smaller value sub-contracts. With the value of each sub-contract
varying considerably, a complex formula would be required to share the cost between a number of sub-
contractors. The most simple way of approaching the cost issue therefore is for the prime to establish a sub-
contract DRB for use by all sub-contractors and to bear all the costs of site visits by the board, with the
individual sub-contractor contributing only to board hearings of disputes in which they are involved.

It may be that the DRB process is too cumbersome and not best suited to sub-contract dispute resolution. For
this reason the use of adjudication is possibly more appropriate and cost effective. Adjudication is aimed at
the rapid settlement of disputes and thus its objectives are compatible with DRBs, though admittedly
adjudication is not aimed at identifying problems and preventing disputes from arising. Where the sub-
contractor participates actively in the partnering process, a mechanism will exist for early identification and
prevention.

PARTNERING AND THE DRB*

Even though the objectives of Partnering and DRB processes are broadly similar, namely the reduction of
construction disputes that go to litigation, the methodologies involved are quite different and in many
respects incompatible.

Partnering aims to identify problems at an early stage and encourages cooperation to provide solutions. The
assumption is that the use of partnering prevents disputes from occurring, which would suggest that there is
no need for a DRB on partnering projects. However, it is not uncommon for state legislation to require both
partnering and a DRB. It is thus essential to ensure that the DRB can operate effectively within a partnering
project.

Where partnering and the DRB run into conflict is in respect of the resolution of disputes. Whereas both
encourage the parties to broker their own solutions, the DRB initially facilitates this by acting as a sound
board, whereas in partnering the partners have to find the solution without outside assistance. Partnering
relies upon a commitment to the project and the other partners as an incentive to solution finding and thus
requires the parties to subordinate their self interest to the group’s broader mutual objectives. The DRB on
the other hand encourages pragmatic solutions that protect each parties interests.

If no solution is brokered at during the early consultative stage the DRB moves immediately to board,
ensuring rapid resolution of disputes, whereas partnering engages in the stepped escalation or elevation of

11 See also The Dispute Review Board Administration and Practice Workshop p31.

12 See further R.Faulkner, C.Haselgrove-Spurin & G.Slaughter : Arbitration Innovations, DRBs and Adjudication. ABA International

Arbitration News Vol2 No2 2002 p14

13 See also The Dispute Review Board Administration and Practice Workshop p27.
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the dispute through an ascending hierarchy of seniority within each organisation. It is only when the highest
levels of officialdom fail to broker a settlement that the dispute moves to a resolution process. It is suggested
that partnering and DRBs can only work effectively together if the elevation system is dispensed with and
any failure to broker a settlement during early partnering meetings results in the dispute being sent to a
DRB.

The schism between sub-contractor and DRB and sub-contractor and partnering projects are in some ways
very similar with subcontractors being left out of the loop in both processes. Partnering works best between
the principal partners who are present throughout the project and less well for minor sub-contractors. It is
common for many minor sub-contractors not to be effectively linked into the partnering process. Similarly,
as noted above, the central remit of the DRB is between developer and prime with provision for sub-
contractors only being occasionally made within the process.

VARIATIONS ON DRB’s BY REFERENCE TO COMPOSITION*

The three member DRB panel is the most common. However, single member DRB’s agreed by the parties
from a short list, or nominated by an independent nominating body have been used for smaller projects
which do not justify the cost and expense of a three person board. They have attracted a number of
nomenclature including “mini dispute resolution board” and “Dispute Review Advisor” or DRA.

The principal advantage is cost and flexibility in terms of availability and minimal organisation, whereas the
main drawback is limits to expertise available to the parties. The advice from a three person board is highly
persuasive.

The single board member fits in very neatly with different forms of intended outcome such as enforceable
decisions as in adjudication and arbitration and the use of these models are discussed further below.

VARIATIONS ON DRB’s BY REFERENCE TO OUTCOMES

This is the most common point of variation. Possible variations include :-

. Non-admissible advisory opinion — Non Admissible DRB.

This is a form of non-binding mediation / conciliation. Whilst these have been experimented with and have
the advantage that there is no risk to the parties from actively participating in the process, the problem is
that experience indicates that outcomes are routinely ignored and thus are of little value. On the other hand,
it is arguable that the board can play a far more active role and has no need to be “hands off” when it comes
to providing advice and could even engage in discussions in respect of WAYS AND MEANS, adopting an
essentially consultative role. The danger is that this could step on the toes of the professional advisers on the
construction team and result in a battle of egos.

. Binding conciliated / mediated settlement - DMedB

Binding mediation processes have been used with apparently some degree of success by the industry.’
Mediation has a proven dispute resolution track record and there is thus no reason why a standing
mediation board which develops an intimate knowledge of the project and the respect and confidence of the
parties cannot produce even better results than an ad hoc / post dispute mediation process.!® As with all
mediation processes, the parties maintain control over outcomes which provides the parties with a high
degree of protection and security. Mediation is a private process and often involves the use of industry
experts. It is considered to be a timely, relatively inexpensive process and user friendly process. However, as
with the DRB process, there is considerable variation in what is deemed to be appropriate procedure, with
some medjiators taking a far more pro-active role than others.

The mediation process is purely consensual but the outcome, assuming there is one, whilst consensual in
formulation is binding, that is to say it results in a legally enforceable agreement. The potential for a failure
to broker a settlement means that it is advisable for the parties to provide a fall back process to resolve

14 See also The Dispute Review Board Administration and Practice Workshop p29.

15 Resolex Ltd provide a “CONTRACTED MEDIATION” service which they proclaim ensures that no disputes will arise during the
construction process. http://www.Resolex.com

16 See further on the nature of mediation C.H.Spurin The role of Lawyers and Mediations in the Settlement of Construction Claims.
www.nadr.co.uk/pulbications/articles
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outstanding disputes where a mediated settlement cannot be achieved. Thus a follow on arbitration clause is
advised if litigation is to be avoided, particularly since arbitration reinforced by the enforcement provisions
of the 1957 New York Convention on the Enforceability of Arbitral Awards renders arbitration a far more
attractive international construction dispute resolution process than domestic litigation.

Can the same body both mediate and arbitrate?’” The advantage of using a DMed/ArbB is that an
independent arbitrator will lack the intimate knowledge of the project and the carefully nurtured
relationship with the parties that is enjoyed by the traditional form of DRB. There are two distinct schools of
thought on this issue. The Glencot decision echoes the fears of those opposed to the Med/Arb process, who
believe that prior knowledge represents a serious threat to the impartiality of the decision maker. On the
other hand, Med/Arb is considered to be a fair, practical and cost effective way of producing informed
decisions.

Mediation is effective in the US and UK because the courts support the enforcement of settlement
agreements. Where the assets of the paying party are located outside the jurisdiction it is important to ensure
that the settlement agreement is made subject to the jurisdiction of that other state where the funds are
located. This is only effective if the jurisdiction is able and willing to promptly enforce settlement
agreements.!8

. Adjudication — immediately enforceable temporarily binding decision - DAdjB

Adjudication is now an established construction dispute settlement process in the UK. Since the process is
mandated in the UK, at the behest of either party to a relevant construction contract, adjudication posses
serious problems to the adoption of the DRB concept in the UK without modification to render it compatible
with the Housing Grants Construction and Regeneration Act 1996. Whilst the Act requires adjudication
facilities to be made available in a relevant construction contract, and the provisions of the Act and the
Scheme apply to any non-conforming contract, the form that the adjudication can take is quite flexible.
There appear to be no reason why the contract cannot provide for a DAdjB to provide the adjudication
facility in fulfilment of the requirements of s108 HGCRA 1996.

The advantage of so doing is that whilst this preserves all the advantages of using the adjudication process
under the HGCRA, including the judicial enforcement procedures, the use of a DRB provides a very
satisfactory solution to the complaints from various quarters that adjudicators have too little time to do
justice to the process when confronted with complex disputes and large amounts of documentation. Since
the DAdjB will already be familiar with the contract documentation before a dispute is referred to it, the
board will be in a far better position to reach a fully considered and reasoned decision. Whilst most
adjudications do not involve a hearing the DAdjB would automatically involve hearings.

The change of outcome would have implications for the nature of the process and it is likely that in order to
ensure full compliance with the requirements of natural justice, lawyers would have to be afforded a right
of audience and not play a mere advisory but non participatory role. The danger is that the process could
become too adversarial, something which is avoided in the paper only adjudication process and the
traditional DRB.

A back up arbitration process should be provided to ensure finality without recourse to the courts, firstly if
the parties deem that preserving confidentiality is essential and secondly if the contract is international — a
DAdjB/Arb process.” It would not be possible to have a DAdj/ArbB process since the adjudicator could not
review his own decision. The arbitrator has to be a separate and distinct body. Whilst care is required to
ensure that the parties are made fully aware of the risks of prior disclosure of information, as required by
Glencot, it should be noted that this is somewhat like the model used by the World Bank on FIDIC terms
under the current Clause 67. An added sophistication here is that the board’s recommendation becomes a

17 See Peter Talbot, Should an Arbitrator or Adjudicator Act as a Mediator in the Same Dispute ? Arbitration Vol 67 2001 p221 : Geoffrey M
Beresford Hartwell, Mediation and Adjudication : Glencot. Arbitration Vol 67 2001 p341 : Haig Oghigian, Arbitrators Acting as
Mediators. Arbitration Vol 68 2002 p42 : T.Bingham : Transcendental Mediation. Building 18 Jan 2002.

18 Lebanese courts for instance do not recognise settlement agreements.
1 On the value of adjudication as an international process see T.Bingham : Managing for Better Building.

www.nadr.co.uk/articles/publication
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final award (not a decision) if no application is made for arbitration within 56 days of issue of the
“recommendation.” In effect the nature of the outcome transforms from a recommendation into an arbitral
award by default and passage of time.

The potential draw back to international adjudication is that the jury is out on whether or not the New York
Convention on the Enforcement of Arbitral Awards would apply to an adjudication decision, though the
most likely conclusion is that it does not. A DAdjB/Arb process would allow a follow up procedure in the
event of non-compliance but the unique feature of immediate enforceability for the decision would be lost. It
is suggested that since the parties will have agreed that the decision, for better or for worse, is to be
enforceable, then a fast track arbitral process on the enforceability of that promise could provide an effective
means of securing rapid enforcement of the decisions. The arbitrator could exercise a similar jurisdiction to
that of the courts in enforcement procedures of HGCRA adjudication decisions and refuse to declare the
decision enforceable on the grounds of breach of due process. A failure to comply with the arbitral award
would of course attract the enforcement powers under the New York Convention on the Enforcement of
Arbitral Awards.

. Arbitration — immediately enforceable final binding decision - DArbB

Much of the discussion above regarding the nature and value of a DAdjB is equally relevant to the DArbB
process, particularly regarding the role of lawyers in the process. The main difference is that there is no
failsafe mechanism apart from Judicial Review. The parties have to have confidence in the process from the
very start and be prepared to live with the award whether they like it or not. The DArbB process has the
value of instant finality and broad global enforcement under the New York Convention on the Enforcement
of Arbitral Awards. It ensures that there is little to no prolongation of the dispute resolution process, which
can be very attractive in its own right. It at least promotes certainty and the ability of the parties to put the
matter to rest and get on with business once the award is delivered. Whilst the adjudication process benefits
considerably from a requirement that the adjudicator provide a reasoned decision, where confidentiality and
rapid finality are desirable it is possible for the DArbB process to specify that the award be delivered without
reasons, rendering judicial challenge even on the grounds of breach of due process virtually impossible.

CONCLUSIONS

The value of the original DRB concept globally is questionable since there is no guarantee that courts around
the world will accord the same degree of respect for the advice of the board that has been accorded to the
process in the US. Nonetheless, there is significant scope for use of the process in an adapted form, though it
may be necessary to tailor the process to local jurisdictional requirements. It is submitted that the track
record of the process justifies the effort. It has proved to be a far more effective mechanism for preventing
problems developing into full blown disputes than any other process, including partnering though in
appropriate circumstances both DRB and partnering may be valuably used on the same project.

Whilst the DRB process has been mainly confined to public projects, there is little reason why the process
cannot be valuably used by the private sector for larger projects and most specifically to deal with
relationships between the developer and prime contractor. However, smaller projects may not justify the
expense of using even one person DRA and in such circumstances the use of adjudication may be more
appropriate.

The hybrid DAdjB process has much to commend it in that it combines the advantages of both adjudication
and the DRB process. In particular, the failsafe protection of an additional layer of decision making provided
by the concept of immediately enforceable temporary finality means that it would also be possible to use the
same board for sub-contractor disputes. Whilst the board is likely to have developed deeper relationships
with the developer and prime, there is no reason to believe that the board would be prejudiced against sub-
contractors and is in fact likely to have a better grasp of the global dynamics of the project which favour
neither the interests of the developer nor the prime.

The skills involved in participating in a DRB are in some ways similar to mediation, adjudication and
arbitration but are also quite distinct in other respects. It is essential that prospective DRB panel members
receive adequate training and that the specifications of any DRB or DAdjB are drawn up appropriately.
Finally, it should be noted that however good and effective a dispute resolution process is, it is no substitute
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for good clear contract drafting to avoid ambiguity, uncertainty and to provide clear guidelines as to how to
deal with the usual vicissitudes of the building process.? It is often a failure to contract on concise and fair
terms that leads to disputes in the first place. Dispute Resolution is not a the ideal way of amending poor
contracts and no more than a court of law can a Dispute Resolution process render an “unfair” contract
“fair” .

EXAM QUESTION

Compare and contrast the US DRB recommendation model with the adjudicatory

model of temporary final decisions and final arbitral awards as mechanisms for
preventing and resolving construction disputes.

ADDITIONAL READING

20 See further regarding international construction dispute settlement C.H.Spurin Mediating and arbitrating manufacturing construction
contract disputes. 9 Annual AFA Conference. Cairo http://www.nadr.co.uk/publications/articles
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